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in reply to your memcrandum of Ncovemkber 8,

The specific issue ycou presented was whether, under the
nencsreerata lessor prcovisions of IRC § 46(e)(3){B), a Subchapter S
corperation that lessed for a fixed number of hcurs per vear an
airplane with a useful liZz of seven vears is entitled to the
investment <ax credit.

This issue was considerad by the Corporation Tax Divisica, the
Legislation and Regulations Division, the Intarpretative Divisien,
and the Tax Litigaticn Division. The issue broke down ints two
subissues (1) Was the "lease" really a lease or was it a service
contract, and (2) If it was a lease, was the term of that lease
iless than 50 percent cof the useful life of the airplane. The
taxpayer would prevail 1f either it was a service contract or the
term of the lease was less than 30 percent of the useful life of
the airplane.

Wlizhcut deciding either of these subissues, we conclude the
ccmioined litigating hazards are so great that the issue should net
be tried. Accordingly, we recommend the petiticners in this case
ke allowed the investment credit with respect to the airplane.
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